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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

SUNNYROCK BLDG. & DESIGN CO.,

Plaintiff,

v.

JAMES GENTILE and DENISE GENTILE,

Defendants.
___________________________________

)
)
)
)
) Civ. No. 2000-034
)
)
)
)
)

ATTORNEYS:

Gary E. Garten, Esq.
St. Thomas, U.S.V.I.

For the plaintiff,

Gregory H. Hodges, Esq.
St. Thomas, U.S.V.I.

For the defendants.

MEMORANDUM

Moore, J.

Today, the Court grants the defendants' motion to dismiss

this action for lack of subject-matter jurisdiction.  Plaintiff

Sunnyrock Building & Design Co. ["Sunnyrock"] sued defendants

James and Denise Gentile ["Gentiles"] for breach of contract,

inter alia , claiming jurisdiction based upon diversity of

citizenship.  (See Compl., Mar. 1, 2000.)  Such jurisdiction has

two requirements.  First, the plaintiff and the defendants must

be "citizens of different states," and second, "the matter in

controversy,"  exclusive of interest and costs, must "exceed[]

the sum or value of $75,000."  See 28 U.S.C. § 1332.  Only the
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1 The Court may review evidence beyond the pleadings without
treating the motion as one for summary judgment because its decision does not
operate as a determination on the merits.  See Boyle v. Governor's Vete rans
Outreach & Assistance Ctr. , 925 F.2d 71, 74-75 (3d Cir. 1991).

latter requirement is in dispute, and Sunnyrock has failed to

demonstrate that this requirement has been satisfied.  

Federal trial courts generally accept litigants' allegations

concerning the amount in controversy.  Upon challenge, however,

the party that invokes federal jurisdiction bears the burden of

demonstrating that the requisite amount in controversy existed at

the time that the action commenced.  See, e.g. , Nutt v. General

Motors Acceptance Corp. , 298 U.S. 178, 189 (1936); Columbia Gas

Transmission Corp. v. Tarbuck , 62 F.3d 538, 541 (3d Cir. 1995).

Under Federal Rule of Civil Procedure 12(b)(1), the court is

"free to weigh the evidence and satisfy itself as to the

existence of its power to hear the case."  See Mortensen v. First

Fed. Sav. & Loan Ass'n , 549 F.2d 884, 891 (3rd Cir. 1977).1  If

it appears from the pleadings or other evidence "to a legal

certainty that the claim is really for less" than that required

for diversity jurisdiction, and the plaintiff cannot refute this

evidence, the federal suit must cease.  See St. Paul Mercury

Indem. Co. v. Red Cab Co. , 303 U.S. 283, 288-89 (1938); Gibbs v.

Buck, 307 U.S. 66, 59 S.Ct. 725, 83 L.Ed. 1111 (1939); Nelson v.

Keefer , 451 F.2d 289 (3d Cir. 1971); Associated Bus. Tel. Sys.
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Corp. v. Danihels , 829 F. Supp. 707, 709-10 (D.N.J. 1993).   

The contract between the plaintiff and the defendants

unambiguously provided that "[b]illing will be based on work

completed and in place, and on materials delivered and stored

upon the site . . . .  Payment on all invoices and requisitions

will be due within 7 days of billing date."  (See Defs.' Mot. to

Dismiss, Ex. B, at 2.)  Further, the Contract stated:

Contractor acknowledges that an amount equal to
approximately 5% of the construction loan shall be
withheld from payment by the Bank of Nova Scotia until
final inspection of the work by the bank, and the
presentation to the Bank of a Certificate of Occupancy
issued by the Department of Planning and Natural
Resources of the Government of the U.S. Virgin Islands,
[("DPNR")] and delivery to Owner of releases from all
subcontractors for work done.

(Id. )  During the executory period of this contract, a dispute

arose between Sunnyrock and the Gentiles. 

In December, 1999, Sunnyrock halted construction and issued

a "final requisition" for payment in the amount of $31,704.42.

This $31,704.42 invoice included $14,481.25 allegedly due for

work performed by subcontractor David Whisler ["Whisler"], and

noted that an additional $50,030.00 in retainage was outstanding. 

(See id.  Ex. C, at 2.)  Sunnyrock filed a claim of construction

lien against the Gentiles on December 15, 1999, in the amount of

$81,724.42, or ten dollars less than the sum of the $31,704.42

invoice plus the $50,030.00 retainage.  Thereafter, Sunnyrock
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2 (See id.  Ex. E (affidavit of David Whisler):)

At the end of November or the beginning of December 1999,
Johnathan L. Rusham of Sunnyrock . . . contacted me and asked me
to submit final invoices for the balance of the work I had
subcontracted with Sunnyrock to perform at the residence of James
and Denise Gentile.  Although under my subcontract I was not
entitled to bill the final $25,000 until completion of my work,
Mr. Ruhsam told me that he was submitting a final bill to the
Gentiles and he wanted me to invoice for all work.

brought this action against the Gentiles, setting forth claims

for breach of contract, promissory estoppel, quantum meruit ,

foreclosure of the construction lien, and breach of the duties of

good faith and fair dealing.  

It appears to a legal certainty that Sunnyrock's claims

cannot amount to the jurisdictional minimum of $75,000.00.

According to the affidavit of subcontractor Whisler, Sunnyrock

improperly billed the Gentiles in the amount of $14,481.25 for

work that was not yet "completed and in place."2  Sunnyrock has

not controverted this affidavit with evidence of its own.

Further, James Gentile avers that Sunnyrock never delivered an

invoice for the $50,030.00 retainage.  (See id.  Ex. A.)  The

conditions precedent to billing and payment of that amount have

not occurred, (see Defs.' Mot. to Dismiss at 4-5), and Sunnyrock

has not established that this retainage was due when it filed the

complaint.  Indeed, $64,511.25 of the plaintiff's construction

lien and claim was not  due at that time.

Whether the Court deducts $14,481.25, $50,030.00, or the sum
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of $64,511.25 from Sunnyrock's complaint and construction lien,

it is clear that the plaintiff has failed to controvert the

specific facts pled by the defendants and establish diversity

jurisdiction for its basic breach of contract claim.  Further,

Sunnyrock's incomprehensible and unexplained decision to bill the

Gentiles for tens of thousands of dollars not yet billable and

due under the contract precludes any arguments that its equitable

causes of action establish federal jurisdiction.

Sunnyrock raises three tenuous arguments to establish

federal jurisdiction.  First, it contends that, "[b]ecause [the]

[d]efendants contradict Sunnyrock by claiming Sunnyrock is not

entitled to this money, clearly the $50,030 is part of the

controversy."  As previously explained, however, the Court must

weigh  the evidence under Rule 12(b)(1), not merely ascertain

whether there is a factual dispute.  Again, Sunnyrock's reliance

on the complaint and conclusory "final requisition" renders the

former task quite simple.

Second, Sunnyrock attempts to buttress its claims by

asserting that "there were substantial benefits conferred on the

[d]efendants in addition to the amounts on the face of the bill"

that were not invoiced "[a]s a professional courtesy."  (See

Pl.'s Opp'n at 3, 4 n.3.)  Specifically, Sunnyrock's President

avers that "at least an additional $10,900.18 is owed by the
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Gentiles for work and materials already provided."  (See id.  Ex.

A.)  There is absolutely no evidence that this amount was

invoiced or due at the time that the action commenced.  (See

Defs.' Mot. to Dismiss, Ex. B, at 2 ("Payment on all invoices and

requisitions will be due within 7 days of billing date."); Def.'s

Reply at 5-6.)  Sunnyrock's belated "invoice" appears to violate

the terms of its contract, and does not support a quantum meruit

claim or other entitlement to relief that would establish federal

jurisdiction.

Finally, Sunnyrock points to "counterclaims" not  asserted by

the defendants as proof that the amount in controversy exceeds

the jurisdictional minimum.  The defendants' confidence that they

have potentially meritorious and "substantial counterclaims,"

(see id.  at 4 n.3), does not alter the fact that these claims 

have not been asserted at law, and cannot be meaningfully

evaluated.  The Court will not resort to weighing ethereal

counterclaims to preserve federal jurisdiction in a case where

the plaintiff has adduced little evidence to defend its claims,

and it is far from "clear from the record that the case does in

fact involve more than the minimum jurisdictional amount."  (See

Pl.'s Opp'n at 5.)  The defendants' motion to dismiss will be

granted.  
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ENTERED this 18th day of July, 2000.

FOR THE COURT:

___/s/________________
Thomas K. Moore
District Judge
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ORDER

THE PREMISES CONSIDERED, and for the reasons explained by

the Court in the attached Memorandum Opinion, it is hereby

ORDERED that the defendant's motion to dismiss is GRANTED. 

The case is DISMISSED, and the Clerk of Court shall close its

file.

ENTERED this 18th day of July, 2000.

FOR THE COURT:

_____/s/______________
Thomas K. Moore
District Judge
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ATTEST:
ORINN ARNOLD
Clerk of the Court

By:_________________________
Deputy Clerk

Copies to:
Honorable Geoffrey W. Barnard
Gregory H. Hodges, Esq., St.

Thomas, U.S.V.I.
Gary E. Garten, Esq., St.

Thomas, U.S.V.I.
Chambers file
J. S. Millard, Esq.


